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INTRODUCTION

1. The case of the Plaintiff in Suit 5 is that the disputed
property measuring 1460 sq.yd. is the place of birth of Lord
Rama has been treated as sacred and impressed with divinity
and has been worshipped as such by the Hindus from time
immemo_rial. It is further their case that the place was
worshipped even without an Idol or Temple and thereafter a
Temple was put up and improved from time to time. It is the
further case that during the Mughal rule the temple was
demolished and a Mosque was put up, but notwithstanding
the same, the divine character of the place was not affected
| and the devotees and the faithful continued to flock to the
RamJanma Bhoomi and offer worship. Appropriate relief of

declaration and consequential relief was sought on this

premise.

The basis upon which relief was claimed is set out at
Paragraph 20 of Plaint in Suit No. 5 at page 244 of Volume
72. |

That the place itself, or the ASTHAN SRI RAMA

JANMA BHUMI, as it has come to be known, has

been an object of worship as a Deity by the

devotees of BHAGWAN SRI RAMA, as it personifies

the spirit of the Divine worshipped in the form of

SRI RAMA LALA or Lord RAMA the child. The

Asthan was thus Deified and has had a juridical
personality of its own even before the construction

of a Temple building or the installation of the Idol of

Bhagwan Sri Rama thereat.

2. The reliefs claimed by the Plaintiffs in Suit No. 5 are set
out at Paragraph 39 of the Plaint at Page 258 of Volume 72.
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PRAYER

(A) declaration that the entire premises of Sri
Rama Janma Bhumi at Ayodhye, as described
and delinated in Annexures I, II and III belong
to the plaintiff Deities.

(B) A perpetual injunction against . the
Defendants prohibiting them from interfering
- with, or raising any objection to, or placing any
obstruction in the construction of the new
Temple building at Sri Rama Janma Bhumi,
Ayodhya, after demolishing and removing the
‘existing buildings and structures etc., situate
thereat, in so far as it may be necessary or
expedient to do so for the said purpose.
3. The Waqf Board contested the suit on the basis that
there was no temple at the suit premises, no temple was
demolished, that the place is not the sacred place of birth of
Shree Rama, that the faith of the Hindus in regard to place of
birth was in respect of a temple across the road about 60
paces away. It was their further case that there was no
structure when the Mosque was put up and that they
continued to remain in possession till the night of 22nd and
231 December, 1949 and they are entitled to the relief sought

by them in Suit 4 and consequently Suit 5 was to be rejected.

It is now conceded: -

By statement under Order 10 Rule 2 CPC that the faith

and belief of the Hindus is that Lord Rama was born in

Ayodhya.

That even though they had put forth a case of another
temple across the road which was believed and
worshipped by the Hindus as Ramjanma Bhoomi; in
view of the decree in Suit No.61/280 in 1885 which has
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3
not been challenged by them, the Ram Chabutra in the

outer courtyard in the suit property is believed by the
Hindus to be the place of birth of Lord Rama.

That the Hindus were allowed to worship in the suit
property, even though it was a Mosque but this was only

as a concession by way of easementary right.

4. It is their further case that Valmiki Ramayana, Skanda
Purana, Ayodhya Mahatmayam etc. do not identify any place
as Ramjanma Bhoomi. That the travelogues and gazetteers do
not refer to the central dome of the Mosque in the inner

courtyard of the suit property as Ramjanma Bhoomi, being

the faith and belief of the Hindus and such a claim has been

asserted only from 1949.

5. Having taken a stand that there was no structure

standing at the time of the construction of the Mosque and

-having also taken the stand that it was not on demolition of

any temple or other structure or on the ruins of any such
structure the Mosque was built, and having thereafter found
irrefutable archaeological evidence of a structure beneath the
Mosque, the Muslim parties are now conten'dirig that the

structure was an Idgah and not a Hindu temple.

6. Strangely no such plea was taken even in the Written
Statement in Suit 5. The present stand will amount to saying
that the Mughals demolished an Idgah put up during the
Sultanate period or put up a Mosque on the ruins of the
Idgah. The Muslims never claimed possession prior to 1528

and this negates the case of Idgah.

7. It is therefore apparent from the aforesaid that the faith
and belief of the Hindus in respect of the place where the

disputed structure was put up during Mughal time was the
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birth plaée of Lord Rama and has been, since ages,
worshipped as such. The place is impressed with divine and
sacred character. The place has been worshipped as
possessing divinity and as offefing religious blessings by
worship there at, without the need for worshipping any Idol.
The place itself is therefore the Deity.

8. Once it is conceded that Lord Rama was born in the
- Palace of Dasaratha in Ayodhya and the palace was situated in
Ramkot where the disputed structure exists, it is unnecessary
to identify a particular spot or room as a place of birth. The
. small érea of 1460.sq_.yd. cannot be partitioned, more so if the
Suit 3 and Suit 4 are held to be time barred,
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REPONSE TO NOTE A45 ON METHODOLOGY

1. It is unfortunate that the waqf board has characterized
the Judgment of the High Court as based on “Guess Method”

and on guesses and conjectures.

2. The Judgment has been rendered on assessment of

evidence and balance of probabilities.

3. The expression “proved” and “disproved” in the Indian

Evidence Act, 1872 reads as follows :

“Proved” - A fact is said to be proved when, after
considering the matters before it, the Court eithef
believes it to exist, or considers its existence so probable
that a prudent man ought, under the circumstances of

the particular case, to act upon the supposition that it

exists.

“Disproved” — A fact is said to be disproved when, after
considering the matters before it, the Court either
believes that it does not exist, or considers its non-
existence so probable that a prudent man ought, under
the circumstances of the particular case, to act upon the

supposition that it does not exist. |
4. Sarkar on the Law of Evidence 17t edition page 145 says

Probability - By probability is meant the likelihood of
anything to be true, deduced from its conformity to our
knowlédge, observation and experience. When a
supposed fact is so repugnant to the laws of nature that
no amount of evidence could induce us to believe it, such
supposed fact is said to be impossible, or physically

impossible. There is likewise moral impossibility, which,
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however, is nothing more than a higher degree' of

improbability.

In the context of assessment of evidence even in criminal

cases this Hon’ble Court held in State of UP Vs. Krishna
Gopal AIR 1988 Supreme Court 2154 as follows :

6.

“The concepts of probability, and the degrees of it, cannot
obviously bé expressed in terms of wunits to be
mathematically enumerated as to how many of such
units constitute proof beyond reasonable doubt. There is
an uhmistakable subjective element in the evaluation of
the degrees of probability and the quantum of prbof.
Forensic probability must in the last analysis, rest on a
robust common sense and, ultimately, on the trained
intuitions of the judge. While the protection given by the
criminal process to the accused persons is not to be
eroded, at the same time, uninformed legitimization of

trivialities would make a mockery of administration of

criminal justice.”

The criticism advanced by the Waqf Board is a

trivialization of the Judicial Process.
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ALLEGATION OF CLAIM BASED ON ILLEGALITIES =

The submission that the Hindus are claiming rights
based on illegalities is mischievous, unfortunate and
intended to promote communally divisive feelings.
Reference has been made to the incidents of 1934, 1949,
1992.

The plaintiffs in Suit 5 have scrupulously avoided any
argument which will incite such communal divide and
~ disrupt amity and peace. They have not invoked such
arguinents as wanton destruction of Hindu temples by
the marauding Muslim forces and loss of life and
atrocities committed by them, to keep the Hindus from
protesting against such wanton destruction and
deliberate insult to the sacred f)laces of worship and

desecration of the Temples.

The travelogues and gazetteers and the orders in the Suit
of 1885 amply bear out the illegalities perpetrated during
the Mughal rule. '

The appeals have to be decided on the merits as borne

out by the pleadings and eviderice and ignoring such

needless prejudicial arguments.
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RESPONSE TO SUBMISSIONS ON RAM JANMABHUMI, RES

NULLIUS, JURISTIC PERSONALITY

1. In Roman Law (the Institutes of Justinian) res sacra is
also treated as res nullius. See the Elements of Roman Law
by R.W. Lee:

Page 106

“Things belonging to no one (res nullius) , comprising :-
(i) sacred things (res sacra), i.e. churches and other
things dedicated to the service of God; (ii) religious things

(res religiosae), i.e. graveyards and graves; (iii)
sanctioned things (res sanctae) such as city walls and
gates.” ‘

Page 111

“Things belonging to no one are sacred things, religious
things, sanctioned things; for a thing which is subject to
divine law is owned by no one. Those things are sacred
which are duly consecrated to God by the Bishops, such
as sacred buildings, and offering dedicated to the service
of God; which things, as our constitution enacts, may not
be alienated or pledged except for the redemption of
captives.”

ANNEXURE A-1

2. In the Hindu Law of Religious and Charitable
Endowments, B.K. Mukherjea 5" Edition (A 49 Page 27 - 28),
it is noted: | |

“The religious institutions like mutts and other
establishments obviously answer to the description of
foundations in Roman law. The idea is the same, namely
when property is dedicated for a particular purpose, the
property itself upon which the purpose is impressed, is
raised to the category of a juristic person so that the
property which is dedicated would vest in the person so
created”

“Principle as to personality of institutions.- Apart from
natural persons and corporations, which are recognized



by English law, the position under Hindu law is that if an
endowment is made for a religious or -charitable
- institution, without the instrumentality of a trust, and
the object of the endowment is one which is recognized
as pious, being either religious or charitable under the
accepted notions of Hindu law, the institution will be
treated as a juristic person capable of holding property”

(Page 29)

“The innate practical sense of the Roman Jurists found a
way out of this difficulty. They indeed were fully
conscious of the fact that the purpose or intention of the
founder was the primary thing in an endowment, but as
purpose without any material basis could not figure as a
legal person they personified the endowment itself which
was dedicated for a particular purpose. Though these
principles are nowhere expressly discussed by the Hindu
Jurists, it seems that institutions like Mutts and satras
which were not gifted to any particular donee or
fraternity of monks were regarded as juristic persons in
Hindu law to which the endowed property of these
institutions belonged. With regard to to Debuttar, the
position seems to be somewhat different. What is
personified here is not the entire property which is
dedicated to the deity but the deity itself which is the
central part of the foundation and stands as the material
symbol and embodiment of the pious purpose which the
dedicator has in view. “The dedication to deity”, said Sir
Lawrence Jenkins in Bhupati v.Ramlal, “is not but a

compendious expression of the pious purpose for which
the dedication is designed”. It is not only a compendious
expression but a material embodiment of the pious
purpose and though there is difficulty in holding that
property can reside in the aim or purpose itself, ti would
be quite consistent with sound principles of
Jurisprudence to say that material object which
represents or symbolizes a particular purpose can be
given the status of a legal person, and regarded as owner
of the property which is dedicated to it”
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The concept of res nullius is evolved from the concept of

personality in Roman law invested in a purpose. Personality in
Roman Law by P.W. Duff 1938 APA 6 Edition at page 220

4.

For Brinz, there are no persons except individual men
and women. The property supposed to be owned by
juristic Persons does not belong to anybody: Gajus is
strictly accurate in calling it res nullius. But it does
‘belong for’ a purpose, and that is the essential fact about
it. For Barker, the purpose actually owns the property. ‘It
is a common and continuing purpose, continuously
entertained by a continuing body of persons, which owns
the capacity and constitutes the legal person.

In the Law Relating to Hindu and Mohamadan

Endowments by Gd‘napathi Iyer, it is observed at page 229

that:

5.

“There are thus three views possible: - Firstly, that the
idol or charitable foundation should be regarded as a
juridical person. Secondly, that the purposes or object for
which the dedication is designed are the real legal
persons to which the ownership is to be ascribed; and
thirdly, the community for whose benefit the endowment
is made is the true legal person. In Salmond’s
Jurisprudence it is stated that the tendency of the
English law is to prefer the process of ‘incorporation’ (of
human beings) to that of ‘personification’ (of objects e.g.,
a charity, or of institutions, e.g., a church). The Hindu
law will rather regard the objects of purposes as the legal
person”

The Privy Council in the case of Vidya Varuthi Thirtha

v. Balusami Ayyar & Ors. (1921) 48 IA 302 recognizes the
dedication of property to “religious purposes”. See Page 311
and 324 of A44 (Internal page 10 and 23)

“Hindu piety found expression in gifts to idols and images
consecrated and installed in temples, to religious
institutions of every kind, and for all purposes considered
meritorious in the Hindu social and religious system; to
brahmans, goswamis, sanyasis.”
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“But notwithstanding that property devoted to religious
purposes is, as a rule inalienable”
6. The Privy Council also recognized that when the property
is devoted to religious purposes it is inalienable. Since at thé
relevant time and on the facts of the case the dedication was
to an idol or a temple or a shrine there was no occasion for the
Privy Council to go into the question of the formless God being
recognized as a juristic personality. The decision is also
significant for the distinction drawn between a specific trust
and a trust for general pious or religious purposes and the
need to decide the case on the law applicable to Hindu and
| Mohamaddah institutions rather than applying English law of

- Trusts.

“Speaking with respect, it seems to their Lordships that
the distinction between a specific trust and a trust for
general pious or religious purposes under the Hindu and
Mahommedan law was overlooked, and the case was

decided on analogies drawn from English Law
inapplicable in the main to Hindu and Mahommedan
institutions.” (Page 321 of A44)

“The purposes the dedication must therefore be gathered
from established usage and practice, and that has been
found by the Courts in India”(Page 327 of A44)

7. In any case, a place with such spiritual significance or
impressed, with divine character is “res sacra” is not disputed.
Res sacra’ is ‘res extra commercium’ and cannot be traded. It is
inalienable. Being inalienable there can be no adverse
possession and no claim can be made to title based on adverse
possession. The divine character cannot be lost or destroyed.

Even though, the place is aggressed and built up on by force.

8. The decisions in international law on terra nullius is
entirely in a different context in respect of occupation of

uninhabited or deserted territory and whether there can be
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acquisition of sovereignty over such land. It is in this context
that the decisions have been rendered in Mabo v Queensland
1992 175 CLR 1 set out in A48. Equally irrelevant and out of
context are the decisions relating to animals dedicated to an
idol but let loose. The criticism addressed on the holding of
this Honorable Court in paragraph 15 and 16 Thayarammal’s
~case 2005 1 SCC 457 is therefore misplaced.

9. That a “place” of spiritual significance can be given
’r"ecognitionv of a juristic personality is seen from two
Judgments of the Privy Council. In the case of Rajah Varma
" Valiah v Ravi Vurmah Kunhi Kutty, ILR 1876 Vol. 1 Page 235 it
is’noted at page 240:

“it appears that the so-called pagoda is not a pagoda in
the ordinary sense of the word, but a mere platform in
the middle of the forest, upon which, once in every year,
certain ceremonies take place in honour of a particular
idol; tat to this annual festival a large number of persons
resort; that considerable presents and offerings are made
there by the worshippers; and that the festival is a matter
of general interest to the Hindu inhabitants of that part
of the country”

Thus, a mere platform in the middle of a forest was recognized
as a Pagoda, namely, the Tracharamana Pagoda and was
treated as inalienable. The property dedicated thereto were
treated as “extra commercium®. See page 250:

“I was sufficient to say that the jewels having been

devoted to the service of an idol, were extra commercium,
and could not pass under the assignment”

10. The submission by the Sunni Waqf Board regarding the
case Madura v. Alikhan Sahib (1931) 34 LW 340 was that a
portion of the unoccupied hill in the case was given to the
Muslims as they were worshipping there. It was argued that
this aspect was not placed before this Hon’ble Couft. However,

this aspect of the case is irrelevant. In Paragraph 2 the Privy
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Council did not have to go into that question at all because the

claim in the case was made only to the base of the hill and not -

any other part.

“In the trial Court, the temple, represented by its
manager, was the plaintiff. He claimed the whole hill,
with the exception of certain cultivated and assessed
lands and the site of the mosque, as temple property.
The Mohammedan defendants asserted their ownership
- of the particular eminence upon which the mosque

stands, and of a portion of the main hill known as
Nellitope”

The claim by the Hindu’s in this case was never raised to the
Nelliptope. The Judgment records the order of the Trial Court:

“The suit was tried by the Subordinate Judge of Madurai.
He decided against the Government claim and in
favour of the temple, except in respect of the
Nellitope.” |

Therefore, the question claiming the entirety of the hill was

never at issue in this case.

- 11. Form is not required for worship:

It is observed by B.K. Mukherjea in the 5 Ed. of “The Hindu

Law of Religious and Charitable Trusts” regarding the form

of image worship;

Page 26-27 - Para "1.33: Idols representing same
divinity - One thing you should bear in mind in
connection with image worship viz. that the different
images do not represent separate divinities; they are
really symbols of the one Supreme Being, and in
whichever name and form the deity might be invoked, he
is to the devotee the Supreme God to whom all the
~ functions of creation, preservation and destruction are
attributed. In worshipping the image therefore the Hindu
purports to worship the Supreme Deity and none else.
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The rationale of image worship is thus given in a
verse which is quoted by Raghunandan:

"Chinmayasyaadwitiiyasya Niskalasyaashariirina

Saadhakaanaam Hinaathayi Brahmanii
' Roopakalpanaa.”

"It is for the benefit of the worshippers that there is
conception of images of Supreme Being which is
bodiless, has no attribute, which consists of pure
spirit and has got no second."”

- Temples and mutts are the two principal religious
institutions of the Hindus. There are numerous texts
extolling the merits of founding such institutions. In Sri
Hari Bhaktibilash a passage is quoted from Narasingha
Purana which says that "whoever conceives the idea of
erecting a divine temple, that very day his carnal sins are
annihilated; what then shall be said of finishing the
structure according to rule................. He who dies after
making the first brick obtains the religious merits of a
completed Jagna." |

Page 154 - Para “4.5. Images - their descriptions. -
Images, according to Hindu authorities, are of two kinds:
the first is known as Swyambhu or self-existent or self-
revealed, while the other is Pratisthita or established. The
Padma Puran says: "The image of Hari (God) prepared
of stone, earth, wood, metal or the like and
established according to the rites laid down in the
Vedas, Smritis and Tantras is called the established;
ceeeseseeses. Where the self possessed Vishnu has placed
himself on earth

in stone or wood for the benefit of mankind, that is
styled the self-revealed." A Swyambhu or self-revealed
image is a product of nature, it is Anadi or without any
beginning and the worshippers simply discover its
existence. Such image does not require consecration of
Pratistha. All artificial or man-made images require
consecration. An image according to Matsya Purana may
properly be made of gold, silver, copper, iron, brass or
bell metal or any kind of gem, stone or Wood, conch shell,
crystal or even earth.
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‘Some persons worship images painted on wall or
canvas, says the Brihata Purana and some worship
the spheroidical stones known as Salgram. Generally
speaking, the Pouranic writers classify artificial
images under two heads: viz. (1) Lepya and (2)
Lekhya. Lepya images are moulded figures of metal or
clay, while Lekhyas denote all kinds of pictorial
images including chiselled figures of wood or stone
not made by moulds. In the case of Goswami
Geeridhariji v. Ramanlalji which went up to the Privy
Council, the subject matter of dispute was the
pictorial image of the head of the Ballavacharya Sect
and not of any deity. Images again may be permanent
or temporary. Temporary images which are set up for
periodical Pujas like Durga, Saraswati, etc. are generally
made of clay and are immersed in a river or tank after
the puja‘is over.” '

(IV. WORSHIP AND RECONSTRUCTION )

Page 156 ~ Para “4.7. Worship of the Idol. — After a
deity is installed, it should be worshipped daily according
to Hindu Sastras. The person founding a deity becomes
morally responsible for the worship of the deity even if no
property is dedicated to it. This responsibility is always
carried out by a pious Hindu either by personal
performance of the religious rites or, in the case of
Sudras, by the employment of a Brahmin priest. The
daily worship of a consecrated image includes the
sweeping of the temple, the process of smearing, the -
removal of the previous day's offerings of flowers, the
presentation of fresh flowers, the respectful oblation of
rice with sweets and water and other practices." The
deity in short is conceived of as a living being and is
treated in the same way as the master of the house
would be treated by his humble servant. The daily
routine of life is gone through, with minute accuracy, the
vivified image is regaled with necessaries and luxuries of
life in due succession even to the changing of clothes, the
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offering of cooked and uncooked food and the retirement
to rest."”

Page 156-157 - Para “4.8. Reconstruction or
purification of idols in case of defilement or
destructions. — According to Hindu sages, an image
becomes defiled if it is not worshipped regularly.
- Reconstruction or purification of the image is ordained in
cases where the image is mutilated, broken, burnt, fallen
down or removed from its place or is defiled by a beast or
the touch of an out-caste or even when hymns
appropriate to other gods are recited before it. The rules
for reconstruction or replacement of an idol are thus laid
down in Hayasirsha Pancharatram. "Whatever is the
material and whatever the size, of the image of Hari
(God), that is to be renewed; of the same material and of
the same size, an image is to be caused to be made; of
the same size, of the same form and of the same material,
should be placed there, either on the second or the third
day (the image of) Hari should be established; if it be
established after that, even in the prescribed mode, there
would be blame." The destruction of an image, as you
will see presently, does not cause an extinction of the
religious trust that is created in its favour; the rules
of construction or replacement of an idol as set out
above are most liberally construed. It is enough if an
image is established substantially representing the
old or is treated as such, and the fact that the
replacement was not made within the prescribed
time, though blamable from the orthodox point of
view,' does not affect the validity of replacement.
Where the settler had provided for Puja being performed
in a specified Bhajana Matam, and subsequently .that
building was lost to the trust, it was held that that did
not extinguish the trust, as a new Bhajana Matam could
be constructed and Puja performed there.”

Page 158 - Para “4.10. Dedicated property vests in
the idol as a juristic person. - When property is given
absolutely by a pious Hindu for worship of an idol, the
property vests in the idol itself as a juristic person. This
view, as I have explained in the first lecture, is quite in
accordance with Hindu ideas and has been uniformly
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accepted in a long series of decisions of the different High
Courts in India as well as by the Judicial Committee. As
West, J. observed in Manohar Ganesh v Lakshmi Ram:
"The Hindu law recognises not only corporate bodies with
rights of property vested in the corporation apart from its
individual members, but also juridical subjects or
persons called foundations."

Page 158-159 - Para “4.10A. Existence of idol is
necessary for temple. -While usually an idol is
instituted in a temple, it does not appear to be an
essential condition of a temple as such. In an Andhra
case, it was held that to constitute a temple, it is
enough if it is a place of public religious worship and
if the people believe in its religious efficacy,
irrespective of the fact whether there is an idol or a
structure or other paraphernalia. It is enough if the
devotees or the pilgrims feel that there is one
superhuman power which they should worship and
invoke its blessings. However, in almost all cases the
temple does possess an idol.

Ramanasramam By Its Secretary The Commissioner For
Hindu, Religious, Endowments AIR 1961 Mad 265

28. The use and purpose of the symbol is two fold : (1) to
set forth in visible or audible likeness what cannot really
or fully expressed to the physical eye or ear, or even
clearly conceived by the limited faculties of the human
mind. All language is in the last resort symbolic, and
religious language in an especial degree, for it
endeavours to present a mystery, a reality too deep for
words. The Hindu faith had at its service a language of
the utmost delicacy and flexibility, with a vigorous and -
fertile growth and an almost unlimited vocabulary and
found itself in a world of tropical luxuriance, with a
tropical wealth of beauty and suggestiveness.

It was not to be wondered at that it became profuse in
type and symbol and laid under contribution all the facts
and phenomena of nature to serve its religious and
priestly ends. All the great Gods had their resemblances,
animal or material forms, in which they presented
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themselves embodied to human sight, which served to
recall to the worshipper the deity, those mind and
character they more or less inadequately reflected. Other
more rare and refined symbols were presentative of
qualities or attributes, a3 the Lotus, the emblem of
spotless purity preserved under the most unfriendly
conditions. All idols, totems fetishes are symbols. The
wise man does not worship the symbol, the shape in clay
or wood or stone, but is thereby reminded of the invisible
substance or reality which they each represent.

- (2) The image or symbol serves the purpose also of
providing in material and suitable form a convenient
- object of reverence, to meet the religious need of those
whose minds, through darkness and ignorance, are
unable to grasp the conception of an unseen formless
deity. Such men, if left without a visible object to which
their reverence and fear may attach themselves, will
wander an a maze of doubt, disquiet and unbelief. It is
better that they wotild worship erroneously, worship a
thing, than that they should not worship at all. There is
much. that might be urged an favour of the Hindu view
that regards the worship of the external symbol as a
stepping-stone to higher, clearer forms of belief; it is a
view unacknowledged perhaps but not unknown to other
faiths. And in Hinduism, whatever may be said of or
claimed by the wise and instructed thinker, the puja of
the multitude to the image of the God is reverent and
sincere. I some respect also and within definite limits
the Indian contention has justified itself that the symbol
has proved a signpost and a guide to better, higher
thoughts and to a truer worship of Him whom no form
can express or language describe. See Hastings,
Encyclopedia of Religion and Ethics, Vol. 12, p. 142).

12. The Test to determine the status of a religious institution:

Commr. HRCE v Narasimha Pigudu AIR 1939 Mad 134 .

The test is not whether it conforms to any particular
school of Agama Sastras; we think that the question
must be decided with reference to the view of the class of
people who take'part in the worship. If they believe in its
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religious efficacy, in the sense that by such worship, they
are making themselves the object of the bounty of some
super-human power, it must be regarded as “religious
worship.

13. Definition of Status:

Mahalinga Thambiran Swamigal v. Arulnandi Thambiran
Swamigal, (1974) 1 SCC 150 at page 160

It is rather a matter for a court to decide at the time of
action whether a particular condition does or does not
involve a sufficient degree of social interest to be
characterised as status, assuming that all other features
of status are present” [ See R. H. Graveson, “Status in the
Common Law”, p. 127] . Bentham's idea of status was
that it was “a quality or condition which generates
certain rights and duties” | See Allen, “Legal Duties”, p.
33] . Beale defines status as a personal quality or
relationship not temporary in nature nor terminable at
the mere will of parties with which third parties and even
the State are concerned [ See “Treaties on the Conflict of
Laws” (1935), p. 649] . C.K. Allen said that status is a
condition of belonging to a particular class of persons to
whom law assigns certain capacities and incapacities |
See “Status and Capacity”, 46 Law Quarterly Review,
277] . Status is defined by Graveson as a special
condition of a continuous and institutional nature,
differing from the legal position of the normal person
which is conferred by law and not'purely by the act of the
parties, whenever a person occupies a position of which
the creation, continuanece or relinquishment and the
incidents are a matter of sufficient social or public
concern | See “Status in the Common Law”, p. 2] .

Gajanan v Ramrao (1954) Nagpur 212

The question of religious institutions, however, depends
upon the status that has been given to them by
religious usage, and if the conditions which have
transformed an idol or a ‘math’ into a juridical
personality are present, we see no reason why the fiction
of law applying to an idol or a ‘math’ should not be
extended to their case.



It is the intensity of the veneration behind a religious
teacher that gives to the institution, founded in his name,
spiritual animation. In the case of a temple, the building
is obviously intended for the abode of a deity, and until
the idol is consecrated, it is only a structure of brick and
lime, devoid of life and soul; whereas, in the case of a
Sansthan, the object associated with the religious teacher
~and installed in the institution, may itself symbolise the
spirit of the sage and impart to it a spiritual existence.
The religious instinct of the Hindus has, in this respect,
- remained untrammelled by the limitations of form and
has given to consecrated objects the spirit of the
sanctified sages with whom they are associated.

ILR 15 BOM 625 Page 635- Shri Ganesh Dharnidhar

Maharajdev Vs. Keshavrav Govind Kulgavkar

Upon the whole, therefore, we have come to the
conclusion that the two villages comprised in the
mortgage on which this suit is brought must in this suit
be held to be devasthan property, granted for religious
and charitable purposes, and, therefore, except under
special circumstances, inelienable.

ILR 12 BOM 247 Page 263 - 266 - Manohar Ganesh

Tambekar and Others vs. Lakhmiram Govindram and
Others

The Hindu law, like the Roman Law and those derived
from it, recognizes, not only corporate bodies with rights
of property vested in the corporation apart from its
individual members, but also the juridical persons or
subjects called foundations. A Hindu, who wisheés to
establish a religious or charitable institution, may,
according to his law, express his purpose and endow it,
and the ruler will give effect to the bounty, or at least
protect it so far, at any rate, as it is consistent with his
own dharma or conceptions of morality. A trust is not
required for this purpose: the necessity of a trust in such
a case is indeed a peculiarity and a modern peculiarity of
the English law. In early times a gift placed, as it was
expressed, “on the altar of God” sufficed to convey to the
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church the lands thus dedicated. Under the Roman law
of pre-Christian ages such dedications were allowed only
to specified national deities.

Property dedicated to a pious purpose is, by the Hindu as
by the Roman law, placed extra commercium, with
similar practical savins as to sales of superfluous articles
for the payment of debts and plainly necessary purposes.
‘Mr. Macpherson admitted for the defendants in this case
that they could not sell the lands bestowed on the idol
- Shri Ranchhod Rajji. This restriction is like the one by
- which the Emperor forbade the alienation of dedicated
lands under any circumstances. It is consistent with the
~ grants having been made to the juridical person
- symbolized or personified in the idol at Dakor. It is not
consistent with this juridical person’s being conceived as
a mere slave or property of the shevaks whose very title
implies not ownership, but service of the god. It is indeed
a strange, if not willful, confusion of thought by which
the defendants set up the Shri Ranchhod Baiji as a deity
for the purpose of inviting gifts and vouchsafing
blessings, but, as a mere block of stone, their property
for the purpose of their appropriating every gift laid at its
feet. ~ But if there is a juridical person, the ideal
embodiment of a pious or benevolent idea as the centre of
the foundation, this artificial subject of rights is as
capable of taking offerings of cash and jewels as of land.

It is only as subject to this control in the general interest
of the community that the State through the law courts
recognizes a merely artificial person. It guards property
and rights as devoted, and thus belonging, so to speak,
to a particular allowed purpose only on a condition of
varying the application when either the purpose " has
become impracticable, useless or pernicious, or the funds
have argumented in an extraordinary measure. This
principle is recognized in the law of England as it was in
the Roman law, whence indeed it was derived by the
modern codes of Europe. It is equally consistent with the
Hindu law, which, as we have seen, undoubtedly
recognizes artificial juridical persons, such as the
institution at Dakor, and could not, any more than any
other law, support a foundation merely as a means of
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squandering in waste or profligacy the funds dedicated
by the devout to pious uses. -\

ILR 8 BOM 432 Page 452, 455- 457 -~ Thackersey Dewaraj
and Others Vs. Hurbhum Nursey and Others

The answer to this question depends on whether this
temple is a public, religious, and charitable institution.
All such institutions are under the superintendence of

. the Crown as parens Patrice, and those who manage
them can at any time be called to account for their

- management. Story (Equit, Jurisp, Vol. II, page 595)
reviews all the authorities, and says: “The king, as parens
Patrice, has a right to guard and enforce all charities of a
public nature by virtue of his general superintending
power over the public interests.”

The general rule in Hindu law is that property dedicated
to a god is irrevocable — The Collector of Thana V. Hari.
Morley (Dig. N.S. Vol. I page 351) says: “A house

dedicated to Mahavisha is inalienable and for ever set
apart for purposes of religion.”

In short, the deity of the temple is considered in Hindu
law as sacred entity or ideal personality possessing
proprietary rights. The managers hold these rights as
trustees, and any alienation or infringement is a kind of
sacrilege. The money one entered in the temple books is
dedicated to the god , and becomes res sacra. It is laid
down by the Trivy Council that the intention of the
donors in these temple lands must be gathered from the
deed of foundation, and, in the absence of such a deed,
from their acts - Greedharidoss Vs. Nandokisore.

14. The contention of the Waqf Board to oppose the claim of
‘Bhumi’ that Swayambhu necessarily has to have a form is
inconsistent with their own submission on the form of worship
during the Vedic times. P.V Kane at page 896, History of
Dharmashastra by Pandurang Vaman Kane, Page 32 (A 52)

“The worship of god can be done in two ways, viz without
any outward symbol and with a symbol. The first is
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‘achieved by a prayer and offering oblations into fire; the
second by means of images. But even images
worshippers are quite conscious that god is pure
consciousness, is one without a second, is without parts
and without a physical body, and that the various images
in which he is thought as in- dwelling are so imagined for
the benefit of worshippers.

The worship of god through the medium of images is
again two - fold, viz. done in one’s house and in a public
~ temple. The latter is, according to many works, the best
and the completest, since it allows of the celebration of
festivals and the performance of the varied items or
modes of worship (upcara). Private worship of idols in
one’s house has already been dealt with above (pp. 726 -
736) under Devpuja. Now the worship of images can be
lifted up, moved to another place and sthirarca (where the
image is fixed on a pedestal or is not meant to be lifted up
or moved). |
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BOOK II
THE LAW OF PROPERTY

1. Pmmmmy

_A81. The second prmclpal branch of the Roman anate

. es’ fgh
Romans understand any unit of economlc va.luc. “ The true
point of contact between the various res seerns in reality to be
the fact that whoever has a res is actually or prospectively so
much the better off’’ (Moyle). “Res . . . means any
economic interest” guaranteed by law, any mgbt or Tights
having a money value, any interest expressible in terms of
money which the law will protect ”” (Buckland). The Law
relating to Things, therefore, is the Law relating to Property,
understood in a sense wide enough to include the Law of Obli-
gations and the Law of Succession. In this book the term
* Law of Property ”’ is used in a more limited sense, exclusive
of Obligations and Successxon

182..Cx.assmcamax‘on'“'rmos.-'I‘mngs may be classified
aocozding to their phy ‘according to th "techmcal
rules of the legal’ system in  question, Thus, i we elassity
things as movable ard immovable we have regard to their
physical nature; if we classify them as real and personal, as
in English Law, or as mancipable and non-mancipable (res
mancipi—res nec mancipi), as in Roman Law, we have regard
to arbitrary distinctions created by law. But the first prmclple
of classification is not so simple as it looks; for it is often

difficult to say whether for legal purposes a thing is to be

regarded as movable or immovable, and a thing which is
treated as movable for one purpose may for another be treated
as immovable. ‘So that, in the last resort, we are concerned

not with the quastion, what things are in themselves, but with

the question, what is the attitude of the law with regard to

them. The classxﬁcatnons adopted by the Roman lawyers are,

in the mam, ‘the result of historical development or practical

comVenience. They"duplay~:httlewinclmatmn towa.rds scientmc
1 :

\ ’1‘88 Justunan :begx s his see d"Book by saymg R 'I‘hin s
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¢ 1pr.

‘practical value. As to the sea-shore; there is no reas

{postion of the

A6

are.-either in- our patnmony or outside our patrimony’’;
by ‘which he means thet there are certain things whlch
in law ‘or in’ fact are mnot the subject of pnvate ‘owner-

FLEMENTS OF ROMAN LAVV

_ship.*  These ~are:—(a) Things common to all men (res
: communes)--the air, running water, the sea and. the sea-shaore;

(b) things public (res publicae)—rivers and harbours;
() things belonging to a corporate body, such as ‘theatres,

race-courses and the like in cities (res umversxtatls) (d) things

belonging to no one (res nullius), comprising :—(i) sacred
things (res sacrac), i.e. churches and other things dedicated to
the service of God; (ii) religious things (res religiosae), i.e.
graveyards and graves; (iii) sanctioned things (res sanctae),

such as city walls and Bates. | They are said to be sanctioned,

because any offence against them is pumshed cap&"cally, and

~ penalties imposed by law are termed *‘ sanctions . The first

two of these are said to be matter of divine right (dlvnu Juris),
and the term epphes in a way to the third as well
(quodammodo dwnn juris sunt).

184. All thls is very confused. The dlstmctxon between
things common and things public is 1ll-deﬁned, and has no
the

nature of thmgs why. it should not be owned by p

ag it may be in English Law by grant from the Crown. Indeed,

there are texts which say that one may become owner of a
mgr by@bﬂn Iding upon it, remaining owner,
however, only so long as the bmldmg stands.® " But, i in gene.ral
the shore was not owned by individuals. One text suggests
that it was the property of the Roman People.® More often
itis regarded as owned by no one, the public having undefined
rlghts of use and enjoyment. Rivers are said to be pubhc
But a river was not public unless it flowed perennially, i.. all
the year round, though it did not lose its character if it
happened to go dry in a single summer.* The public had
rights of ﬁshmg and navigation and of incidental use of ‘the
banks. berf;: : ;ver~bed belonged to ‘the Roman People,
T pariar er clearly
ed. There wa. _-:,no doubt, a tendency, whlch ‘became
more pronounced as time went on, to regard all res pubhcae
as the property of the Roman People, or, as we should say, of

*“W""‘Hm JUWWR B o T t RS LT T e it T ot , (it

A i P‘" n 94
% Dig. 1,8, 6 gr (Ma.rcmnus) 41 1. 14, (Neratxus)
3 Dl 43. 8, 3 pr. (Celsns)

A ng 43.12. 1, 2.
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the State,® and, s1mxlarly, res universitatis ‘Were regarded as
the property of the umversxtas.

185. The phrase res nullius is used in various senses:—
(2) to include all things which according to Roman
.~ ideas are not susccptible of private ownership;
(b) specifically, as above, of things sacred, religious

and sanctioned;

(¢) of things which, though susceptible of ownership,
are not at the moment owned, ¢.g., wild animals

uncaptured or things which have been abandoned
“ their owner '(res derehctae)

186, ﬂ‘h,mgs Mdl tingui ished as eorpozea.l and incorporeal
(res”“oorporales——res mcorporales) *“Corporeal things are

.things which can be touched, as land, a slave, a garment, gold,

silver and other things innumerable.”” ¢ Incorporeal things are
things which cannot be touched. Such are things which
consist in a right, as an inheritance, usufruct, obligations in
whatever way contracted.” Tt is commonly objected that this
classification is illogical, because it confounds physical things
with rights. But from the Roman point of view there is no
confusion. I can own ‘‘this thing’’ and I can own * this
right *’; each is an asset of value to me and therefore a res.
No doubt, ownershxp of a corporeal thing is a right or a bundle
of nghts ‘But usage identifies ownership of a corporeal thing

LT
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2.2.1,

.with hing owned, so that ownership, alone of rights, is -

‘corporeal; o;;,,ratheg, the thing is aubstltuted for
All other rights remain ‘incorporeal.

%ﬁe'f‘ﬁght.

137. Through the whole course of Roman Law, until the

distinction ‘was forwally abolished by Justinian,® things were
dJstmgmshed as mancipahble and non-mancipable (res mancipi

—res nec maneipi). Mancipable things were things which were

transferred by mancipation. All other things were non-
mancipable. Particulars will be given when we come to speak
of modes of acquisition.

188. The classification of things as movable and immovable
was not of cardinal importance in Roman Law, ‘because for
most purposes the law did not distinguish between them. It
is true that Italian soil, as will be seen, being a res mancipi,
required a special method of conveyance. But this was limited
in area and came to be an unessential formality. In the

Q»An State-owuei ropmy waa m ‘@ ;enu Te8;
patrimonio or in pecunia pruh (Dig- 41. 1. 14 pr.; 18, 1. 6 pr.) or in
‘patrimonio fisci (Dig. 48.

8 Cad. 7. 8L. 1, 6.

E Eubhca, but not in the
npeclai uense 1n which'the term {5 ueed in. ﬂns context. It was 5aid to be 1

G. 2.1
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G. 2. 7.

later Empire the distinction between movables and 1mmovab1es

J unsprudence 7

A8

classical era land no less than movables might, in effect, be
conveyed by simple delivery. But there were some differences

ELEMENTS OF ROMAN LAW

~ between. movable and immovable property. The periods of
" usucapion were not the same (§ 162). Movables could be
stolen, land. not (§ 584). In relation to possesslon and the
_'possessory interdicts the rules were different.”  Some chstmc-

tions result frqm the nature of the things themsglves. “Wh
are called real or praedial servitudes (rights of way, gl
support, etc.) are naturally inapplicable to movables. .

became more promment owing to the introduction of specaal
modes of conveyance applicable to land (§ 196). In the
Middle Ages this became the principal basis of classxﬁcatmn
and it has persisted in modern systems of law. In English
Law it has tended more and more to replace the old classi-
fication of things as real and personal.

189. It might be expected that before going on, as
Justinian does, to consider the metbods by which ownership
is acquired, he would have said something about the nature
of ownership in general and of Roman ownership in particular.
But this he does not do. The Institutes is an admirable intro-
duction to the study of Roman Law. It is not a manual of
or of Legal History, It becomes necessary,
ntion some distinctions which perhaps have
or ‘us than they had for the compilers; of ‘the

140 Roman ownership, or, ag 1t was called ownerslnp by

' quiritary title (dominium ex jure Quiritium), implies a Roman

owner of a Roman thing acquired by Roman process. It was
not availeble (privileged cases apart) to peregrines, because
they were not citizens. It was inapplicable (privileged cases
apart) to provincial land, because provincial land (techmcally)

‘was not owned by individuals, but by the Roman People -or

the Emperor.® - It was not & consequence of transter by tradi-
tion of a res mancipi, because ownership of a res mancipi could
not be transferred by tradition. But long before Justlman
these dxstmctlons ‘had become ummportant. The constltutip
Antoniniana of 4.D, 212 had extended citizenship to the whole
Roman wo;'ld (88 74, 82); the difference between Italian and
‘provineial  soil ‘merely formal; a' perfectly 'L«satlsfactory

rian)-title: mmoipu qould be. pm :

¥
A

& Inst 4. 15 ds. :

.8 Except, indeed, that legnl science has been b\nlb upon a Romen Law
foundation, and hnn borrowed from Romen Law much of its terminology
(see Preface to this book).

8 @, 2.7,21. See note on Inst. 2.1, 40 nfra.
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0 ( holding wlnch'mey be

ship .39 These were :—1, Ownership by peregrines; 2, owner-
ship of provincial land; 8, the so-called * bonitary OWnerslup p?
of mancipable things conveyed by tradltlon The first two
did not core within the normal vision of a Roman lawycr.

The tbn'd is more important. We shall meet with it again-

‘when we come to speak of the law of usucapion (§ 160). It
is effective ownership separated from civil law title.™

141. The Roman classlﬁcatxon of things as corporeal and

incorporeal obscures the separate posmon in the legal system
~ of ‘the Law. of Successxon and the Law of. Obligations.

" Justinian does not, ‘in fact, in any part of the Institutes
consider “ things *’, in the wider sense which he gives to the
word, as a single and separate topic. After the preliminary

‘observations on the -classification of thmgs summarised
.-above, he goes on to consider the ways in which thmgs are
‘acquired by part;cular title (oot things in general, but
eorporeal thmgs) Tt is only when he has described the
des of acquxsltlon by natural law, devoting to this subject
the remainder of the first Title of his Second Book, that
in Title II he dlstmgulshes things corporeal and things in-

corporeal. This is made the occasion for a description of

praedial servitudes, rustic ‘and urban, and of usufruct, use
and habitation, commonly described, but not in the Institutes,
as personal servitudes, together with the ways in which
these rights are created and determined (Tits, III to V).
Then, reverting to the acquisition of things, he describes the
p:mq;pp,l subsisting mode of acquisition by civil law, namely,

usucapion, and its later development long-tlme-prescnptmn_
(Tit. V1), Title VII is devoted to donation, described as

‘f another mode of acquisition’’, The subject of Title VIII
« i8¢ Persons who _may, and who may not ahenate ”, ‘of

“lon : pares t i
modes of acqmsxtlon by riniveraal title. - The sub;ect of in-
heritance, testamentary and mtestate, together w1th its

10 Buckl. T. p. 189; M. 118.

110G, 9, 40, 41, - Normally civil law itle and c@eshive ownership go
ether, ‘When they are, separated the first is called *' bare Quiritary

title " (nudum jus Qumtmm thc ‘second has come to be known as

“bomtary ownership ', ' The term is an invention of the commentators.
Theophilus has the phra.se ‘“bonitary owner ''.. The clnss:cel ‘writers say

that 8 man " has s thing in his goods ", ot "that ** it is in his goods ™"

(in bonis habere—in bonis esse). ~ There were other cases of bomtary

ownership J:esldes that mentioned above, esg;mnlly bonorum  possessio -

(§ 873) and bonorum emptlo (§ 786). Buckl. p. 114

hes @shnchqns lasted ,_they gave rise-in acil;a.ssmal law

A9
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praetorian _equivalent, possession of goods, occupies the
remainder of Book IT and the first nine Titles of Book III.
Titles X—XII of Book III treat of acquisition by adrogatxon
and some other modes of universal succession. Then in Title
XIIT we are introduced abruptly to the topic of obhgatxons
with the remark ““.Let us now pass to obligations ”’.

142. This arrangement of the subject-matter, however
xmperfect brmgs into view seriatim most of the topies, which
in.a_ textbook on the private law of Rome we ‘might expect

Yo find occupymg: & central position' between the Law of
Persons on the one: hand and the Law of Actions on the other.
‘But for some other such toplcs we Jook in vain. There is
no discussion of possession, or of real rights other than
servitudes.’> Whatever may have been the Roman point
of vigW, it is here that a modern reader expects to find these
subjects treated. We supply these gaps, therefore, in this
commentary ; and, departing from the comprebensive termin-
ology of the Institutes, divide the Law of Things into three
principal sections, dealing with :—I. The Law of Property
(including Ownership, Real Rights less than Ownership, and
Possession); I, The Law of Succession; III. The Law of
Obligations. It would be more logical to reverse the order
of these two last topics, but in conformity with the purpose
of ‘this book we adhere to the order of the Institutes.

110 " ELEMENTS OF ROMAN LAW

THE INSTITUTES
BOOK IT (Tits, I end II)
Tz I
Of the classification of things

§ 138 In the first Book we have explained the law of persons. We
© are now to speak of things; which are either in our patrimony,
or outside our patrimony. Some things are by natural law
common fo all men, some are public, some belong to a corporate
body, some belong to no one, most things belong to individuals, and

" are acquired by various methods, as will appear from what follows.
1. By natural law the air, flowing water, the sea, and thereforé.
the shores of the sea are common to all. Consequently, no one is
forbidden to approach the shore, provided that he does not interfere
4 y&th:;d,weﬂi;;g;l;gules qup;;ume,ntu and buxld;nga, for these are not
' ubject to the jus gentium, as the sea is." 2, ALl rivers and harbours
are pubﬁc“'%c iie'ixﬁfy‘ijle ‘right of fishing in a harbour and: in
rivers is common to _everyone. 3. The sea-shore extends to the

32 The explanatlon of the omission is that. the Roman tradition did not
n.smgl% Bekle::“topxea' ts' the Taw of Things. Buell. Mum« Inmmutwm;
PP
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THE LAW OF PROPERTY 111
limit reached by the highest winter flood. 4. The use of river-banks
is pnbhc and juris genhum, like the use of the river itself ; and so
every one is free to put in at ‘the bank, to fasten Topes to trees
ng on ’t‘%ov;lqnd @ cargo, just as every ome is free

: the s “But the ownershlp of the banks and of
trees gmwmg on them s vested ‘in the riparian proprietors. 5. The
_ use of sea-shores too 1s pubhc and juris gentium, like the use of the
sea 1self, and so any one may set up a hut to retire into, may dry
his nets and draw them up from the sea. But the owners}up of the.
shores may be supposed to be vested in no one, and to be governed
by the same law as the sea and the sea-bottom.

6. Things belongmg to a corporate body, not to individuals, are,
for example, things in cities, such as theatres, race-courses and the

- like, and any other things which are the common property of cities.

7. Things belonging to no one are sacred things, religious thmgs,
sanctioned thmgs, for a thing which is subject to divine law is-
owned by no one. 8 Those things are sacred which are duly
consecrated to God by the Bmhops, such as sacred buildings, and
offerings dedicated to the service of God; which things, as our
constitution *3 enacts, may not be ahena.ted or pledged except for
the ;edemptmn of captives. If any one by his own anthonty
purports to make a thing sacwd it is not sacred but profane. A
site on which sacred buildings have been built remnains sacred (as
Paplman wrote) even after the destruction of the building. 9. Any
one may make a place religious at his pleasnre by burymg 8 corpse
in_his own ground. 1f ordinary ground is owned in common one
oo-own’er may not use it for burial without the consent of the rest,
but 'lt is different in tbe case of a bnrial-plaee owned in common.
Smxlarly, if property is subject to a usufruct the owner may not  § 981,
make it religious without the consent of the usufructuary. A
person may bury in another man’s land with the cousent of the
owner. Subsequent ratification is cquivalent o consent.

10, Sanetioned things tos, such ac city-walls and gates, are in
a way maiter of divine law, and, therefore, no one's property.
City walls are said to be sanctioned because capital punishment is
ordained against those who violate them. The part of a statute
'ordainmg a penalty in the event of its infringement is called a
sanction. =~

“[For sec. 11 see p 123]

Tezus I
of mcorporeal thmga

%o me things. uoooqrgo:ef some incorporeal.

. Corporeal things ar fhings which by their nature'are tmglble,

such as land, & slave, @ garment, gold, silver and other things
innumerable. 2. Incorporeal things arc intangible; such are things
consisting in a right, for example an inheritance, usufruct, use, obli-

gations howsoever contracted. Nor does it make any diﬁerenco that \

13 Cod. 1. 2. 21.



32

NOTE ON ARCHAEOLOGY

1. The Archaeological Survey of India, as the expert
Government agency, was tasked with carrying out excavation
in the disputcd site, excluding the area below the central
dome. Thé report was principally relied on, in support of the
submission of the plaintiff in Suit 5 that the Mosque had been

put up during the Mughal rule at a place where there was
| already a structure which was the place of worship as
Ramjanma Bhoomi. The averment to this effect is set out in
the plaint at Para 23 in No. 5 (Page 248 in Volume 72)

“23. That the books of history and public records of
unimpeachable authentiucity, =~ establish
indisputably that here was an ancient Temple of
Maharaja Vikramaditya’s time at Sri Rama Janma
Bhumi, Ayodhya. That Temple was destroyed partly
and an attempt was made to raised a mosque
thereat, by the force of arms, by Mir Baqi, a
commander of Baber’s hordes. The material used
was almost all of it taken from the Temple including
its pillars which were wrought out of Kausauti or
touch- stone, with figures of Hindu gods and
goddesses carved on them.”

2. The response of the Waqf board to the same was in

paragraphs 23, 24, and 24B (Page 281 Volume 72 -
Pleadings)

23. That the contents of para 23 of the plaint are .
also incorrect and hence denied as stated and in
reply thereto it is submitted that there has never
been any temple of Maharaja Vikramaditya’s time at
the site of the Babri Masjid and no authentic books
of history and no public record of any
unimpeachable authenticity can be cited in this
respect. It is also incorrect to say that the mosque
in question was raised at the site of any temple or
after destroying any temple by force and arms. It is
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also not correct to say that the material used in the
construction of the said mosque was almost all of it
taken from any temple, and it is also incorrect to
say that the pillars of the said mosque were wrought
out of Kasauti or touchstone with figures of Hindu
Gods and Goddesses carved on them. The fact is
that such pillars are available at some other places
also. '

vPage 282 Volume 72 - Written Statement to Suit No. 5 of
the Sunni Waqf Board:

24. That the contents of para 24 of the plaint are
also incorrect and hence denied as stated. At no
point of time there ever existed any temple at the
site of the Babri Masjid and it is absolutely incorrect
to say that the said mosque was ¢onstructed, after
destroying any ancient temple, with the material of
the alleged temple. The mosque in question has
always been used as a mosque since its
construction during the regime of Emperor Babar.

(B) That the contents of Para 24(B) of the plaint are
also incorrect and hence denied as stated. The land

in question undoubtedly belonged to the state when
the Mosque in question was constructed on behalf
of the State and as such it cannot be said that it
could not be dedicated for the purposes of the
mosque. Emperor Babar was a Sunni Muslim and
the vacant land on which the Babri Masjid was built
lay in his State territory and did not belong to .
anyone and it could very well be used by his officers
for the purposes of the mosque and specially so.
‘when the Emperor Babar himself consented and
gave approval for the construction of the said
mosque. It is absolutely incorrect to say that the
site in question was the site of any temple and any
temple was destroyed by Meer Bagqi.
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Further in the Plaint in Suit No. 4 it was stated: (Page 85

Volume 72)

That in the town of Ajodya, pergana Haveli Oudh
there exists an ancient historic mosque, commonly
known as Babri Masjid, built by Emperor Babar
more than 433 years ago, after his conquest of India
and his occupation of the territories including the
town of Ajodhya, for the use of Muslims in general,
as a place of worship and performance' of religious
ceremonies.
3. It is therefore apparent that the Waqf board and the
Muslim parties were initially contending that there was no

such structure before the Mosgque was put up.

As the excavation progressed on the directions of the High
~ Court, under the supervision and monitoring of the Court
appointed observers, in the presence of representatives of the

contending parties, it was realized that there indeed were the

remains of a massive wall and structure beneath the Mosque.

The Muslim parties therefore changed the stand and argued
that the structure was only an Idgah wall put up in the 11t or
12th Century by which time the Sultanate had assumed
control of Avadh and are therefore eséentially contesting the

finding of the ASI in respect of the following :-
1) That the structure dated back to the 2rd Century BC

2) That the structure was not just a wall but was a

massive multi pillared public place

3) That the structure indicates that it was a place of public

worship of the Hindus.

‘4, Significantly the case of Idgah having been put up during
the Sultanate is not pleaded and not spoken of by the fact
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witnesses but by 3 Archaeologists who appeared on behalf of

the Muslim parties. At no time was there such a pleading in
this regard and on the other hand the admission in the
pleading is that the Muslims had possession of the land only
from the time of Babar who put up the Mosque in 1528.
‘Surely it cannot be the case that Babar demolished an Idgah
and put up the Mosque. Moreover, Idgahs are admittedly put
up outside the main living area and Ramkot area was full of
~ habitation as seen from the travelogues.lt is apparent that
Whélt was a small Structure was built in 2nd Century BC.
Improvements and additions were made from time to time to

the p're-existing structure.

S. The use of lime Surki is not indicative of Islamic
structure. It had been in use much earlier. The various
artefacts which had been found and the presence of a circular

structure with Pranala are additional indicators of a temple.

6. The ASI carried out a very difficult and sensitive task in a
limited time with all the constraints pointed out by them in the
report. The attempt to tarnish the Organisation which is
recognized the world over, by alleging malafide, is most
unfortunate.  Besides they were performing under the
constant gaze of monitoring and supervision by the court and
court appointed observers and in the presence of
representatives of all the.pafties and possibly ecould not have

made any such mistake or any such partisan Act.

7. The field of archaeology is a well-recognized science and
the criticism advanced will throw doubts on civilizational
history. To compare Archaeology with hand writing analysis
and to doubt the evidentiary value, reflects erroneous

appreciation of the skills required in archaeology. What is

excavated and found is a fact. To relate it in the historical
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contact and to arrive at a conclusion cannot be condemned as

conjectural and hypothetical to be discarded.

8. The report of the ASI which was directed to be submitted
by the Court under Order 26 Rule 10A of the CPC cannot be
subjected to criticism like in the case of expert evidence
f)roduced by parties under Section 45 of the Evidence Act.
The two are vastly different. More so, when none of the
- parties have chosen to put their ijection to the
A‘rchaeologiSts, a right which they could have exercised under

‘sub rule 2 and sub rule 3 of Rule 10 of Order 26 of CPC. The

- Archaeologists could then have explained their conclusions.

9. The report of ASI was submitted to the High Court
pursuant to the direction issued under Order 26 Rule 10A of
the CPC. This cannot be equated to the expert evidence
, pi"oduced by the parties for determining its credibility and

evidentiary value.

10. This Hon’ble Court has considered the scope of Order 26
CPC and Order 46 of the Supreme Court Rules in regard to
appointment of Commission, in the case of Bandhua Mukti
Morcha reported in 1984 3 SCC 16. In para 14 of the said

Judgment it was observed:-

Bhagwati J (Para 14)

“1It is for this reason that the Supreme Court has evolved |
the practice of appointing Commission for the purpose of
gathering facts and data in regard to a complaint of
breach of a fundamental right made on behalf of the
weaker sections of the society. The report of the
commissioner would furnish prima facie evidence of the
facts and data gathered by the commissioner and that is
why the Supreme Court is careful to’ appoint a
responsible person as commissioner to make an enquiry
or investigation into the facts relating to the complaint.
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It is interesting to note that in the past the Supreme
Court has appointed sometimes a district magistrate,
sometimes a district Judge, sometimes a professor of law,
sometimes a journalist, sometimes an officer of the Court
and sometimes an advocate practicing in the Court, for
the purpose of carrying out an enquiry or investigation
and making report to the Court because the
' commissioner appointed by the Court must a responsible
person who enjoys the confidence of the Court and who
is expected to carry out his assignment objectively and
impartially without any predilection or prejudice. Once
the report of the commissioner is received, copies of it
would be supplied to the parties so that either party, if it
wants to dispute any of the facts or data stated in the
report, may do so by filing an affidavit and the court then
consider the report of the commissioner and the
affidavits which may have been filed and proceed to
adjudicate upon the issue arising in the writ petition. It
would be entirely for the Court to consider what weight to
attach to the facts and data stated in the report of the
commissioner and to what extent to act upon such facts
and data. But it would not be correct to say that the
report of the commissioner has no evidentiary value at
all, since the statements made in it are not tested by

cross-examination.
Pathak J (Para 69)

I also find difficulty in upholding the objection by the
respondents in regard to the admissibility and relevance
of the material consisting of the report of the two
advocates and of Dr. Patwardhan appointed as
commissioners. It is true that the reports of the said
comimissioners have not been tested by cross-
examination, but then the record does not show whether
any attempt was made by the respondents to call them
for cross-examination.”

11. Such péwer has been used in respect of matters relating
to iron ore mine in Karnataka, Goa and Odissa and the

report has been acted upon in Goa Foundation v Union of
India, 2014 6 SCC 590, Samaj Parvivartan v State of
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Karnataka, 2013 (8) SCC 219, Common Cause v Union of
India and ORs (2017) 9 SCC 499.

12. Similarly in respect of ship-breaking activity, this Hon’ble
Court constituted a committee of technical experts for making
an environmental impact assessment and thereafter acted
upon the same. Please see Research Foundation for Science
Technology & Natural Research Policy reported in 2007 15
SCC 193.

Research Foundation for Science Technology & Natural
Resource Policy v. Union of India, (2007) 15 SCC 193 at

page 197

“3. Alang is located on the west coast of Gujarat. It is the
largest ship recycling yard in the world. It is one of the
choicest ship-scrapping destination for the ship-owners
around the world. There are 183 i)lots in all to carry out
the ship recycling activities. Till today Alang has provided
" approximately 23 million tonnes of steel in the last 10
years. On 17-2-2006 [Ed.: The order is reproduced in
para 4, below.] when the above writ petition came up for
hearing before this Court, we found the controversy
concerning ship-breaking a fecurring cbntroversy.
Therefore, this Court decided to lay down norms
concerning infrastructure, capaéity of Alang to handle
large volume 6f ship-breaking activity, safeguards to be
provided to the workers who were likely to face health
hazard on account of the incidence of ship-breaking

activity, the environmental impact assessment,

regulation of the said activity and strict regulation of the
said activity. Accordingly, this Court constituted a
committee of technical experts to submit a report on the

aforestated aspects.”
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“6. Ultimately, TEC submitted its report on the
aforestated aspects on 10-5-2007. That report has been
accepted by this Court vide order dated 6-9-2007
[Research Foundation for Science v. Union of India, (2007)
8 SCC 583] in Writ Petition No. 657 of 1995, etc. We
accepted that report mainly because it is all-pervasive. It
contains opinions of experts including retired naval
officers. It indicates state of the art mechanism to
regulate removal of asbestos. The report clarifies that
| “beaching” is an irreversible process. TEC has also
examined the recycling plan and the dismantling plan
submitted by\ the recycler. Apart from GMB and GPCB,
various other authorities like Gujarat Enviro Protection &
Infrastructure Ltd. (GeEpiL) have also contributed their
knowledge and expertise in the preparation of the feport

dated 10-5-2007. There was also an apprehension rightly

expressed by the petitioner regarding radioactive material
on board the vessel Blue Lady. Therefore, an immediate
inspection of the said vessel beached at Alang since 16-8-
2006 was undertaken by the Atomic Energy Regulatory
Board (AERB) and by GMB. The apprehension expressed
by the petitioner was right. HdWever, as the matter
stands today, AERB and GMB have certified that the said
vessel Blue Lady beached in Alang no more contains any

radioactive material on board the ship.”

13. Reference may made to Section 293 of the Court of
Criminal Procedure 1973 which enable the report of an
expert being used as evidence without examining him in
Court. It was held by this Hon’ble Court in Phool Kumar
Vs. Delhi Administration 1975 1 SCC 797 Para 3:
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“The clinching evidence against the appellant was his
thumb impression on the kunda of the cash box. It was
conclusively proved to be his on the opinion of the expert.
The report of the expert was used as evidence by the
prosecution without examining him in court. Neither the
Court thought it fit nor the prosecution or the accu.sed
filed any application to summon and examine the expert
as to the subject matter of his report. The Court was
bound to summon the expert if the accused would have
filed any such application for his examination. That not
havirig been done the grievance of the appellant apropos
the report of the expert being used without his
examination in court made in the High Court and

repeated in this Court had no substance.”

14. IDGAH OR KANATI MASJID NEITHER PLEADED NOR
THE NATURE OF STRUCTURE SUPPORTS SUCH A PLEA.

14.1 The contention of the counsel for the Waqf Board that the
' earlier structure which was found during excavation was an
Idgah or Kanati Masjid is against their pleaded case. Neither in
the Written Statements filed in Suit-1 or Suit-5 nor in the their
Plaint of Suit-4 they have pleaded that there existed such a
structure over which the Mosque was constructed by the
Babar. On the contrary they plead their possession from 1528
only.

14.2 Moreover, except the Expert Archaeologist Witnesses
namely PW 29 Dr. Jaya Menon (at Volume 41 pages 6411
and and pages 6422), PW 32 Dr. Supriya Verma (Volume 44
pages 7068, 7199) and PW30 RC Thakran (Volume 45 Pages
7340, 7342, 7343, 7351) none of the plaintiff and other

Witnésses of Facts produced on behalf of the Muslim Parties
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‘have stated about existence of any Idgah/Kanati Mosque at
the disputed site before the construction of alleged Mosque.

14.3 It is submitted that for Idgah, there has to be only a
single wall and no other structure or wall can be there apart
from that. The presence of other structures and walls
(Wa.lllSA, 18B, 18C; Pilla Bases) on other sides of Wall 16
itself falsifies the claim of Idgah/Kanati Mosque. It can be

demonstrated as under:

(Based Upon Figures at Pg 48 and 51A of Volume 83 ASI
REPORT)

14.3 Hon’ble High Court had noted such stance of the Muslim

Parties and has held as under:

Para 3809. Initially the case set up by the plaintiffs (Suit-4) was
that the building in dispute was constructed at a place where
neither there existed any Hindu religious structure nor the place
in dispute was place of worship nor there exist any evidence to
show birth of Lord Rama thereat. However, when the excavation
proceedings progressed, a marked change in the approach of

plaintiffs (Suit-4) became evident. Some of the Archaeologist,
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who also deposed later in favour of plaintiffs (Suit-4), against

ASI report, tried to set up a new case that there appears to be an
Islamic religious structure existing beneath the disputed building
or that there existed an Islamic religious structure when the
disputed building was constructed. The suggestion was that it
could be either an Idgah or a Kanati Masjid wherein only one
long wall on the western side was constructed with a niche. The
consensus appears to be amongst the eight experts of Muslim
parties, more or less accepting the existence of a structure
beneath the disputed structure. The above approach that the
earlier structure was a Islamic religious structure excludes the
possibility of a non religious structure at Fhe disputed site
beneath the disputed structure. It narrows down our enquiry to
the question whether such structure could be an Islamic religious
structure or non Islamic structure i.e. a Hindu Religious

Structure.

15. The Objections against the ASI Report are ‘out of

context’:

- 15.1 The issue which goes to the root of the present dispute is
whether the disputed structure was constructed after
demolishing an existing temple. The Presidential reference of
1993 also sought the answer to the same question i.e.
Whether a Hindu temple or any Hindu religious structure
existed prior to the construction of the Ram Janma Bhumi-
Babri Masjid (including the premises of the inner and 6uter
courtyards of such structure) in the area on which the

structure stood?

15.2 Barucha, J. in his opinion (minority Judgment) while
holding that reference must not be answered held that the
evidence in relation to the question referred requires evidence

which includes evidence of Archaeologists.
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M. Ismail Faruqui (Dr) v. Union of India, (1994) 6 SCC

360, at page 441 :

“151. Thirdly, there is the aspect of evidence in relation
to the question referred. It is not our suggestion that a court
of law is not competent to decide such a question. It can be
done if expert evidence of archaeologists and historians is

led, and is tested in cross-examination...”

15.3 It may be noted that under the aegis of Archaeological
Survey of India, Prof. B.B. Lal conducted excavation at various
sites including_ Ayodhya particularly near to Western wall of
the disputed site and published articles in the journal
published by the Archaeological Survey of India} (ASI) which
were filed as Exhibits by the Muslim Parties. [Exhibit E2/1
(Suit-5), Exhibit E 1/1 (Suit-5), Exhibit E 4/1 (8uit-5), Exhibit
E 3/1 (Suit-5)]

15.4 The Hon’ble High Court taking clue from the above
observations of Supreme Court and other materials decided to

have a scientific investigation at the disputed - site and vide

order dated 1.8.2002 invited views / suggestions of the parties
regarding excavation of the disputed land by the ASI arid also
directed Ground. Penetrating Radar | (GPR) Survey to be
conducted by the ASL The excavation was accepted by all the
Muslim parties and Shri Jilani, Counsel for the Plaintiff in Suit

4 infact made a statement before the Court that he has no

objections on GPR Survey of the site.(See Page 220 patra 213)

15.5 The relevant portion of order dated 1.8.2002 is
reproduced hereunder (See page 3840-41 Vol. 3)

“The basic issue in all the suits is as to whether there

was a Hindu temple or any Hindu religious structure
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existed and the alleged Babri Masjid was constructed after

demolishing such temple at the site in question.

“The Archaeological Science can help to resolve the
question. In the modern age ihe Archaeological Science has
a_c_hieuéd the great accuracy and points out from the

~ excavation the past history particularly in regard to the

past existence of the construction.”

15.6 The GPR Survey was conducted by M/s Tojo Vikas
International Pvt. Ltd. and the Survey report was submitted
through ASI on 17.02.2003, which suggested as follows:

“..9.In vconclusion, the GPR survey reflects in general
a variety of anomalies ranging from 0.5 to 5.5 meters in
depth that could be associated with ancient and
contemporaneous structures such as pillars, foundations
walls slab flooring, extending over a large portion of the
site. However, the exact nature of those anomalies has to
be confirmed by systematic ground truthing, such as

provided by the archeological trenching.”

15.7 The GPR Survey therefore, suggested the existence of

certain ancient and contemporaneous structures.

15.8 After considering the GPR SURVEY REPORT, High Court’
vide order dated 05.03.2003, inter alia passed an order
directing ASI to excavate the disputed Site with an exception
not to excavate the portion where Idol of Sri Ram Lalla was

installed. The order reads as under:

"..Considering the entire facts and circumstances, the
Archaeological Survey of India is directed to get the

disputed site excavated as under:-
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(1 ) The area shown in the report of the Commissioner
submitted in Suit No. 2 of 1950 (0.0.S. No. 1 of 1989)
covering an area of approximately 100x100 shown in the
map plan No. 1 referred to by letters A, B, C, D, E, F and
thereafter northern portion up to the end of the raised
platform and further to the west, south and east to the said
site to the extent of 50 feet.

(2) If it is necessary to excavate towards north or any
area more than 50 feet to the disputed areq, it can do so to

find out the true position as regards to any foundation.

(3) k is made clear that the Archaeologists
(Excavators) shall not disturb any area where the idol of
Shri Ram Lala is existing and approximately 10 feet
around it and they shall not affect the worship of Shri Ram
Lala and thus, status quo as regards His Puja and

worshippers' right of Darshan shall be maintained."....

(8) Learned counsel for the parties can also appoint
nominee including Archaeologist to watch the excavation
work. It is made clear that only one nominee of each
contesting party at one time shall be entitled to remain

present.

15.9 Therefore, the question formulated for ASI was whether

there was any temple/ structure which was demolished and a

mosque was constructed on the disputed site.

15.10 The objective of the excavation by the ASI was

therefore fixed by the High Court to confirm the structures

which were suggested in the GPR Survey Report.

15.11 ‘The scope of inquiry was therefore limited. The ASI

was acting as a Commissioner only under Or. 26 Rule 10 A,
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only to ascertain certain facts namely whether any structure
existed prior to the constructed of the disputed building as
claimed by the Hindus or the disputed structure was built on

a vacant land as claimed by the Muslims.

15.12  Be it noted that it was not an excavation which ASI
normally undertakes. The ASI was neither required to answer

nor can it answer whether there existed Ram Janam Bhoomi

~ temple aS suggested by the Counsel for the Waqf board before
Supreme Court. In fact such a suggestion was erroneous and

out of context.

15.13 The objections of the Counsel for the Waqgf Board
with respect to Stratigraphy and non-examination of animal
bones, dating of Pottery etc. are therefore not relevant for the

purpose with which the excavations were carried on ASI.

15.14 The excavation as directed the Court is focused to
resolve the issue before the Court. “The excavation must be
problem oriented with the sound research strategy. Brian M.
Fagan In The Begining An Introduction to Archaelogy, Third
Edition, pp. 198 (Canada 1978): “ Unfocused excavation is
useless, for the manageable and éigniﬁcant observations are
~ buried in a mass of irrelevant trivié. A problem focus is
essential for every excavation, to hold the observations to a
reasonable and controllable limit. Any excavation must be
conducted from a sound research design that seeks to solve

specific and well defined problems.”

15.15 It is submitted that “Archaeology is a scientific
study of the human past via the material (or physical) recofd,
from the earliest times right up to the present. As such, most
archaeology is part of a much wider discipline, anthropologi,

which studies all aspects of humanity, ancient and modern.
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But Archaeologists are unique among scientists in that they
study changes in Human cultures over long periods of time.”

(Archaeology: A brief introduction-Brian M. Fagan and Nadia
Durrani, 12th Edition)

15.16  Archaeological excavation and its findings are
‘-a'lways' contextual. The expertise of Archaeologist is to
| interpret and understand the artefacts, ecofacts, and features
| 'v'which are the basic building blocks of archeological data, but
they are not themselves Archaeological Data. The
Archaeological Data consists of the relationship between and
among artefacts, ecpfacts and features; that is, archeological
Data are archaéological materials in context. The
Archaeological record consists of artefacts, ecofacts and

features. Artefacts are movable objects of Human use or

manufacture. Ecofacts are natural objects that have been used
or altered by Humans. Features are objects of Human
manufacture that cannot be moved from a site- they are part
of or embedded in the context of the site. While the
Archaeological record consis‘ts of these material objects it is
the context between and among artefacts, ecofacts, and
features that make up Archaeological data. Archaeological
sites are locations where artefacts, ecbfacts and features are

preserved in context and can be recovered by a trained

Archaeologist.

15.17 Archaeologists use a variety of theories to interpret
and bring meaning to the Archaeological record. Culture-
Historical theories suggest that we can use the archaeologiéal
record to reconstruct the history of Human habitation in a
given locale. Behaviorist theories go b.eyond to suggest that the
archaeological record can be used to reconstruct ancient

behaviors. Interpretive theory suggest we can use
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the Archaeological record to understand the arts, motivations
and beliefs of ancient people. Taphonomic theories caution
that the Archaeological record is more a record of natural
processes affecting artefacts, ecofacts and features than it is a
record of Human history, behavior or thought. Finally,
reactionary theories suggest that the archaeological record is a

mirror that reflects only ourselves not a real past.

15.18 Therefore, applying the Report of ASI without
looking at the ‘Context” in which it was made would be highly

erroneous:.

16. The contention of the Waqf Board that the expert
witnesses produced by them do not support the ASI
Report is also not borne out from the testimonies of those

witnesses.

P.W. 16, Suraj Bhan in fact says “I agree with the report of ASI

about the remains of Temple to the extent that these remains

niay have been of some temple. (See page 2190).

‘P.W. 24, D. Mandal says, “...a decorative stone has been fixed
in wall no. 17. This decorative stone is floral motif, it is used in

Hindu Temples.” (See page 2200)

“It is correct to say that construction activities had been carried
out at the disputed site even before the Mughal Period”. “As an
Archaeologist I admit discovery of structures beneath  the

disputed structure during excavation.” (See page no. 2201).

P.W. 32, Supriya Verma said, “ ...I agree with the finding of
ASI regarding existence of the structure but I disagree with the
interpretation arrived at by ASL Further, it is correct to say the
disputed structure was not constructed on the virgin land.” See

page no. 2210
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PW. 31, Dr. Ashok Dutta says, “...I agree with the opinion of
ASI that there lie a number of structures in the form of walls and
floors beneath the disputed structure. Wall no. 1 to 15 may be
related to the disputed structure. Wall no. 16 onwards are walls

belonging to a period before the construction of the disputed
" structure.” (See Page 2210).

17. OBJECTIONS ON PILLAR BASIS:-

- The Objections of the Counsels for Counsel for the Waqf
Board regarding Pillar Basis being at different floors is a
- complete ﬁiisreading of the ASI Report. It is submitted that in
all 50 pillar basis have been unearthed of which 12 were fully
exposed, 35 were partly exposed and 3 were traced in section
(See pg.81, Vol. 83). 46 pillar basis belong to floor no.3 of
period 7 dateable to 12th Century A.D. whereas 4 pillars

belong to floor 4 datable to 11th Century A.D. the pillar basis
are constructionaly well founded. Besides fhe 3 pillar basis
partly alsou available in section in trench no. F2-G2, Pillar base
no. 20 ( pg. 88), F8-F9, Pillar base no. 40-41(pg. 95), F8-F9 are
constructionally well embedded and cannot have been created
or manufagtured by the excavators under any circumstance as

the section reflects only the pre-existingy things.

Moreover, the GPR Survey Report states “in conclusion
GPR Survey reflects in general a variety of anomalies ranging
from point 5 to 5.5 metres in depth that could be associated
with ancient and contemporaneous structures such as pillars,
foundations, walls, slab flooring extending over a large portion
of the site. However, the exact nature of these anomalies has
to be confirmed by systematic ground truthing, such as
provided by archaeological trenching. The ASI report has now

confirmed the GPR Survey regarding existence of pillar basis.
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The High Court rendered finding after rejecting the

objections and held at Para 3917, 3918 @ page 2390 as

under:

3917. One of the objection with respect to the pillar bases
is that nothing has been found intact with them saying that the
npillars were affixed thereon. The submission, in our view, is
thoroughly hollow and an attempt in vain. The other parties i.e.
~ Hindus categorically claimed that the erstwhile structure was
‘removed i.e. demolished so as to construct the disputed
structure.If we assume other cause to be correct for a moment,
in case of demolition of a construction, it is a kind of childish
expectation to hope that some overt structure as it is would
remain intact. There cannot be any presumption that the pillar
bases‘wasv remained intact along ancillary material. Whatever
has been found’ that has to be seen in the context and not what
is not found. All the things have to be seen carefully and nothing
independently and in isolation. The pillar bases were detected
by B.B.Lal also in 1976-77 when he made excavation on the
western and southern side of the disputed site along with a wall
structure. The Archaeologist said that the matter needs further
investigation. It is thus further. investigation which has infact
fortified and explained the earlier structure also. The pillar bases
in general were found during excavation in regular phases for
columns constructed in a proper pattérn with equal distance
pattern in regular style. The calcrete stones were topped by
sandstone blocks over which pillars must have rested. Brickbats
were used in their foundation in the same manner as brick
aggregates were used in foundation of walls. The brickbats
course of the foundation rested under the ground. The queStion
of falling apart of the brickbat foundation could not have arisen.
The calcrete blocks topped by the sandstone blocks is capable of
supporting pillar bearings, the load of the roof. Even if there is
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some minor variation in the measurement of the pillar bases that
would not invite the approach of total rejection of something
which is otherwise apparent from the existence of the above
pillar bases. There may be a reason for having variation in the
measurement of the pillar bases that the actual centre of the
pillar bases could not have been poihted out since the top
. sandstone blocks are missing from most of them. Figure 3A in
any case has been confirmed to be correct by most of the
Experts (Archaeologist) of plaintiffs (Suit-4).

39018. In general, therefore, we do not find any substance
in the objections relating to pillar bases and the same is hereby
rejected.

It is therefore submitted that the Counsel for the Waqf Board,
‘even tried to doubt the existence of Pillar Bases before the

High Court.
18. OBJECTIONS REGARDING LIME SURKHI:-

The contention of the counsel of defendant that the use
of lime surkhi as only used in Islamic Structure is erroneous
and it is wrong to say that lime surkhi in India made its
appearance from Islamic period. It was used in gangetié plane
from 2nd Century B.C. for example at Kaushambi (for
reference excavations at Kaushambi by Prof. G.R. Sharma,
'1960), Ganwaria (Perspective in Social and Economic History
of Early India by R.S. Sharma, 1983), Mathura. The opinibn of
some of the experts even suggest that Surkhi is purely

indeginous and was not brought in India from Central Asia.

The lime mortar, lime plaster, surkhi chuna is said to be used
in India continuously before the arrival of Muslims in India.
The inference which is sought to be drawn by the Counsel of

the Waqf Board upon lime surkhi to attribute the structure



below the disputed structure as Islamic is wholly -

misconceived.

Infact, PW 16 Suraj Bhan has stated in his deposition has
stated that “it is correct to say that lime water was found to
have been used in the 3rd Century A.D. during the Kushana
period in Takshshila and Pakistan.......” See Page 2190, Vol.2.

Similarly PW 29, Dr. Jaya Menon also admitted in her
testimony that “...lime mortar was definitely used from

neolithic period” See page 2201, Vol. 2.
19. OBJ ECTIONS ,ON CIRCULAR SHRINE:-

The objection raised with regard to Circular Shrine was with
respect to ‘Parnala’ and that too on the basis of two
photographs and it was argued that Parnala in photo no.1 at
- Plate 59 (page 66, Vol. 85) is not visible while it became visible
in photo no. 2 Plate no. 60 (at page 67, Vo0l.85) and thereforé,

it was argued that the same was manufactured by

Archaeologists to project this structure as Shivling.

In this regard it is stated that it is only a difference due to
reflection from the angle/side/elevation etc. from which the
photographis taken. Two photographs can be compared only if
they are taken from the same distance, same angle and same
height. A long shot and a close up clicked picture cannot be
compared as shadows, light etc. create some difference.
Picture 1 at Plate 59 (page 66, Vol. 85) is the top view of the
Circular Shrine and therefore the grooving of Parnala which is
in the shape of a V’ is not visible whereas the same is clearly
visible in Plate no. 60 (at page 67, vol.85) which is the picture

taken from the west side.
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High Court while accepting the finding of ASI and rejecting the

objection of the defendant held at para 3942 to 3944 as

under:-

3942. Thus, on the one hand the dimension of this
structure are too small for a tomb and on the other the gargoyle
iuas never in .. tombs while it was an integral feature of the
sanctum of Shiva temples to drain out water poured on the

- Sivlinga.

3943. Shrine is a holy place where worship is performed. It
isa stmcmre where holiness is enshrined. Denial for the sake of
denial should not be allowed. "No evidence to make this
structure a shrine" and "a sheer figment of imagination and a
conjecture without any evidentiary basis", such comments

grossly lack technical acumen and clearly show the dearth of

logical thinking. These themselves are mere arguments lacking
"evidentiary basis". By these and many like arguments show the
'ostrich attitude' of the plaintify.

- 3944. A structure is identified by its shape and/or by the

use it was put to or by the function it was supposed to perform.

!

This circular structure was found with a well defined 'Pranala
(water chute to drain out ablution liquids).The pranala could
wéll have been denoted ds Cicain but the area from where it
was issuing was only 40 x 60m (including the squarlsh-hollow
‘chamber for fixing the object of worship and the small entrance
of the east) which could not be used for bath room or for kitchen,
a few alternatives where water is required to be drained out,
thus, the only valid explanation was it being a 'pranala’ of a .
shrihe, small only a subsidiary one and not the main shrine

holding central/ main deity.
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20. DATING |

In this case, bones have been recovered from the filling;

therefore, they cannot determine the age of the layer or Strata.

It was not feasible within the time given by Court to get
‘Thermoluminisence dating of pottery since the facility was hot
avaiiable, in Birba Sahni Institute of Palabotany, Lucknow and
- sending sample abroad would have taken quite long time.
There was also no need to do it since Charcoal samples were
-available which have been dated for C14. TL dating is done

mostly in fhose cases where charcoal samples for C14 are not

available.

21. EXPERT WITNESSES OF MUSLIM PARTIES AND
CONCLUSIONS OF HIGH COURT ON ASI REPORT

The approach of the defendant and the witnesses produced by
them was wholly erroneous and was tailor made by them only
to criticise the report of the ASI, even though they had agreed
for the excavation of disputed land by ASI. High Court noticed

such a‘ttitude at various instances and obscryed as under:

«..The self contradictory statement, inconsistent with
other experts made against ASI of same party i.e. Muslim,
extra interest, and also the fact that they are virtually hired
experts reduces trustworthiness of thege experts despite their

otherwise competence...” (Para 3879)

“3986. Normally, it does not happen but we are surprised to see
. in the zeal of helping their clients or the parties in whose favour
they were appearing, these witnesses went ahead than what

was not even the case of the party concerned and wrote totally a

new story. Evidence in support of a fact which has never been

pleaded and was not the case of the party concerned is



impermissible in law. Suffice it to mention at this stage that even
this stand of these experts make it clear that the disputed
stméture stood over a piece of land which had a structure earlier
and that was of religious nature. Minor mistakes and
irregularities in ASI report, if any, do not shake the basic finding
that the disputed structure claimed was not raised on a virgin
land or unoccupied land but there existed a structure and using
- some part thereof either in the form of foundation or using the
.; material thereof, the disputed structure was created. Whether
' lime mortar or lime plaster from a particular period or not,
whether giazed ware were Islamic or available in Hindustan
earlier are all subsid‘iary qaestions particularly when this much
at least came to be admitted by the experts of the objectionists
parties i.e. the plaintiffs (Suit-4) that there existed a structure,
walls etc. used as foundation walls in construction of the
building in dispute and underneath at least four floors at

different levels were found with lots of several other structures.”

3988. It is contented that the ASI report does not answer the
question framed by this Court, inasmuch as, neither it clearly
says whether there was any demolition of the earlier structure if

existed and whether that structure was a temple or not.

3989. In our view, the conclusion drawn by the ASI in the project
accomplished within an extra-ordinary brief period and with
such an excellence precision and perfection deserve
commendation and appreciation instead of condemnation. It
normally happens when an expert body tender an opinion, the
party, who finds such opinion adverse to its interest, feels
otherwise and try to rid of such opinion by taking recourse to all
such measures as permissible but in the present case we hoped
a better respoﬁse particularly when the expert body involved is a

pioneer and premier archaeological body of this country having



International repute. We are satisfied that the report of ASI not
only deserve to be accepted but it really helps this Court in
Sforming its opinion on an important issue in this regard. All the

objections against ASI, therefore, are rejected.

°3990. ASIL, in our view, has rightly refrained from recording a
éategoﬂcal finding whether there was any demolition or not for
the reason when a building is constructed over another and that
| 'too hundreds of years back, it may sometimes be difficult to
'a'scert.ain qs to in what circumstances building was raised and
whether the earlier building collapsed on its own or due to
natural forces or for the reason attributable to some persons
interested for its dam.age. Sufficient indication has been given by
ASI that the building in dispute did not have its own foundation
but it was raised on the existing walls. If a building would not
have been existing before construction of the subsequent
building, the builder might not have been able to use foundation
of the erstwhile building without knowing its strength and
capacity of bearing the load of new structure. The floor of the
disputed building was just over the floor of earlier building. The
existence of several pillar bases all show another earlier
existence of a sufficiently bigger structure, if not bigger than the

disputed structure then not lessor than that also.

22. OBJECTIONS REGARDING NON-SUBMISSIONS OF
NOTES

The objections regarding non-submission of Notes by ASI is

clearly not made out from the perusal of record.

The list of all the items including notebooks has been
mentioned by Hon’ble High Court at Page 251 (volume-1) and
it is further submitted that in the order dated 20.1.2004 it was
recorded by the High Court that notes prepared by the
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members of ASI team at the time of studying the artefacts were
destroyed after transmitting the data in the hard disc of the

computer.

It is further pointed out that CPU including the hard disc were
submitted to the Court by the ASI. It may further be noted
that affidavits was filed by Sh. Hari Manjhi that all the

material i.hcluding notes has been submitted before the Court.
| 23. REGARDING OCTAGONAL STONE BLOCK

The ASI Report clearly indicates that Octagonal Stone Block
 found ‘during excava‘tion‘was used over the Pillar Base and in
fact they suggested that such type of Octagonal Stone Block
were also used in Sarnath and at Plate 40 a picture of similar
Stone Block recovered Dharmachakrajina Vihar, Sarnath is

provided.

It may be noted here that the said temple at Sarnath was also

cdnstructed by the Queen of Garhwal Dynasty during the
same time when the temple at Ayodhya was renovated by the
King of Gharwal Dynasty.

24. FINDINGS

After considering the report the High Court rendered finding
taking into consideration of the report of ASI and along with

other material evidence on record and held as under:

“4055. The ultimate inference, which can }easonably be
‘drawn by this Court from the entire discussion and material

noticed above, is:

(i) The disputed structure was not raised on a virgin, vacant,

unoccupied, open land.



(ii) There existed a structure, if not much bigger then at least
comparable or bigger than the disputed structure, at the site in
dispute.

(iti) The builder of the disputed structure knew the details of the
erstwhile s»trv'ucture, its. strength, capacity, the size of the walls

etc. and therefore did not hesitate in using the walls etc. without

' any further improvement.

= (iv) The erstwhile structure was religious in nature and that too

non-Islamic

- (v) The material like stone, pillars, bricks etc. of the erstwhile

structure was used in raising the disputed structure.

(vi) The artefacts recovered during excavation are mostly such as
are non Islamie i.e pertaining to Hindu religious places. Even if
we accept that some of the items are such which may be used in
other religions also. Simultaneously no artefacts etc., which can

be used only in Islamic religious placé, has been found.

4056. The claim of Hindus that the disputed structure was
constructed aftér demolishing a Hindu temple is pre-litem and
not post-litem hence credible, reliable and trustworthy. Till late,
no person of any other religion except the Hindus have been
continuously staking their claim over the sité in dispute on the
ground that this is the place of birth of Lord Rama and there was
a temple. In normal course, there could not have been any
reason for such persistent attachment to the site had there been
no basis or substance for the same particularly when this kind
of persistence is continuing for the last hundreds of years. The
various non-Indian writers, who have mentioned these facts,
clearly stating that a Hindu temple was demolished for
constructing mosque in question, may have some motive if it

would have been a case of only post nineteenth century when



the British Government virtually came in power and sought to
evolve the theory of "Divide and Rule" but even prior thereto,
these facts have been noticed and recognized. Tieffenthaler was
a missionary having no motive in making such remark when he
visited Oudh area between 1766 to 1771 and such work was
published in 1786. |

 4057. This belief is existing for the last more than 200 years
| from the date the property was attached and therefore, having
been corroborative by the abovev it can safely be said that the
erstwhile structure was a Hindu temple and it was demolished

whereafter the disputed structure was raised.
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PROOF OF FAITH AND BELIEF

The contention of the waqf board that the travelogues
and gazetteers recording the faith and belief in regard to
the place of birth of Lord Shri Ram are hearsay and

ought not to be given credence is untenable.

.The submission is reflective of the deep rooted prejudice
of the Western historians and rejection of the oral
tradition in the Orient. The recording of the history in
India, unlike in Europe, is not one of recording dates

and events, it is more in respect of culture, practices

etc.

Documentation of history before the Christian era and

even up to medieval  time is rar¢ and sporadic,

Transmission of history, tradition and Dharma has been
oral in poetry, in music and in sloka etc. Shruti and

Smriti are the sources of Hindu law.

It is exceptionally that some inscriptions are found in
public places including temple. Similarly archeological
excavation have yielded some old forms of recording,
Manuscript in Palm of ‘leaves or otherwise are of

comparatively recent origin.

This is so not only in India, it is so even in West Asia and
the Middle East where Islam originated and spread.

It is in this context that the Privy Council opined in
Gulam Rasul Khan Vs. Secretary of State for India.
Volume 52 Indian Appeal 201 at Page 206 (A77 page 12).

In such a case as the present, statements in public
documents are receivable to prove the facts stated on the

general grounds that they were made by the authorized
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agents of the public in the course of official duty and
respecting facts which were of public interest or required
to be recorded for the benefit of the community. Taylor’s
Law of Evidence, 10tr ed. S 1591. In many cases, indeed
in nearly all cases, after a lapse of years it would be
impossible to give evidence<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>